/ASC Review

Ambulatory Surgery Centers

Vol. 2004 No. 1

RESTRUCTURING OF
SURGERY CENTERS

Several trends have emerged that often
lead to the restructuring of ASCs. Briefly
stated, as ASCs have increasingly become
“extension of practice” providers, three key
factors regularly require ASCs to be
restructured. First, physicians invested in
ASCs have aged, have retired or passed
away. Second, key physicians have
departed. They have either relocated or
attempted to form their own ASCs. Third,
ASCs have found themselves unable to
bring in new physicians. These factors
have motivated several ASCs to try to
restructure their companies. In connection
with numerous projects, we have developed
a number of core concepts related to such
restructurings. A number of these core
concepts are set forth below.

First, it is much easier to restructure an
ASC when the ASC is operating fairly well.
Once the ASC begins to struggle and is in a
position where it needs to bring in new
cases and/or investors, it will experience
more difficulty in attracting new physician
investors to the ASC. Many outside
physicians enjoy nothing more than
watching an ASC formed by other
competitor physicians struggle and perhaps
become unviable.

Second, it is much easier to attract new
investors when an ASC is paying its owners
distributions as opposed to requiring capital
calls. The distributions need not be large.
Nor do they need to generate a high return
on investment. However, investors trust the
delivery of actual dollars as opposed to the
delivery of financial statements that show
that money is being earned.

Third, as part of a restructuring, it is typical
to revise the governing documents of the
ASC to include provisions that require the
ASC to adhere to the safe harbor to the
Federal Anti-Kickback Statute for ASCs.
These include both qualitative and
quantitative tests. The ASC safe harbor, if
properly implemented, can help improve the
legal defensibility of the venture.

Fourth, as part of a restructuring, it is typical
to use the opportunity to buyout retired
physicians and other physicians who do not
comply with the ASC safe harbor. If the
governing documents of the ASC do not
provide a means by which to buyout such
physicians, an ASC will often be forced to
buyout such physicians at a premium in
order to avoid legal conflicts with such
physicians.

Here, as part of the restructuring, an ASC
may attempt to buyout physicians who do
not meet the ASC safe harbor and who
otherwise are no longer involved with the
ASC due to retirement, relocation or various
other reasons. Where the ASC has not
accounted for such circumstances in its
initial governing documents, the ASC must
engage in a two-part process to buyout
such physicians. First, it may amend the
governing documents to change the
eligibility  requirements  for  investors.
Second, the physicians who comply with
the ASC safe harbor may directly work
together with the noncompliant physicians
to buy them out. Even where the ASC has
the right to change the eligibility
requirements, it is often prudent to pay such
physicians a premium in order to avoid
litigation and disputes with such physicians.
Generally, the cost of litigation far
outweighs the benefits of freezing out a
physician at a reduced price. In one case,
an ASC and its managing partner were
found liable for punitive damages in the
amount of several million dollars due to an
alleged freeze out scheme.

Fifth, it is typical as part of a restructuring,
and as part of the development of ASCs
today, that an ASC will include a covenant
against competition in its governing
documents. The covenant  against
competition will not prohibit physicians from
providing services at other facilities. It will,
however, limit the physicians from acquiring
ownership or investment interests in other
ASCs within a certain radius of the ASC. In
the excitement of developing a center,
many ASCs were formed without covenants
against competition. In many cases, where
an ASC became very successful,
physicians left the ASC to develop their
own ASC.

Sixth, a key part of a restructuring is often
engaging in an effort to attract new
physicians. Additional physician investors
add stability to the ASC and help protect
the capital base of the ASC. Typically,
each new physician (a) will buy a minority
and non-controlling interest in the ASC, (b)
will pay an amount equal to fair market
value for the ownership interests that he or
she purchases, and (c) will agree to abide
by the governing documents of the ASC,
including a non-competition covenant and
the requirements set forth in the ASC safe
harbor. Each physician will also agree to
withdrawal provisions that require a
physician to be redeemed upon the
occurrence of certain events.

Seventh, a general rule of thumb is that an
ASC should have approximately five to six
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full-time employees for each one thousand
patients that it serves. If a staffing ratio is
significantly out of balance, it makes sense
to review whether the staffing of the ASC
should be changed. It also makes sense to
look at alternatives, such as using part-time
staff and implementing a schedule pursuant
to which the ASC operates during only
certain days of the week.

Eighth, in certain situations it makes sense
to restructure the debt of the ASC. Here,
there are situations where debt can be
restructured at lower interest rates or in a
manner that prolongs the payment
schedule. While it is better to have no debt,
there are times where prolonging the
payment schedule can allow an ASC to
make distributions.

Ninth, ASCs increasingly have options with
respect to managed care contracts. It
makes sense for ASCs to approach payor
contracts with a much sharper review than
they did several years ago. For example, if
an ASCs has a managed care contract that
pays less than Medicare rates or less than
120% of Medicare rates, it may make sense
to work without such contracts. This has to
be evaluated on a case-by-case basis. For
example, the ASC must examine its ability
to operate out-of-network and to work with
its physicians with respect to out-of-network
patients. Also, an ASC must evaluate what
percentage of the ASC's revenues are
accounted for by such contracts.

Should you need assistance or the
recommendation of a company to assist
your ASC, please contact Scott Becker at
(312) 750-6016 or Email at
sbecker@mcguirewoods.com.

TWENTY TO WATCH

In our last ASC Review, we named 20
companies to watch in the coming year.
Here are three additional companies to
consider.

First, Universal Surgical Services.
Universal Surgical Services is a subsidiary
of Universal Health Services. Over the last
several years, they have moved from
having just a couple of centers to more than
a dozen. They are careful buyers of
ambulatory surgery centers and compliment
the general business of Universal Health
Services well. Both Michael Urbach and
Alan Hale have been at the company for a
long time and have made a substantial
effort to build the business in an intelligent
way.



Second, NovaMed, based in Chicago, is
one of the few companies that have
successfully transitioned from a practice
management company to a surgery center
and facilities management company. Given
the bankruptcy of many of the practice
management companies from the mid to
late 90's, this has not been an insignificant
task. They now have ownership in several
surgery centers and have made the list of
the regular and potential buyers of ASCs.
Bill Kennedy and Tom Churillo on the
development side have each done a very
good of examining transactions and making
sure that NovaMed is viewed seriously as a
buyer of surgery centers. They have also
expanded from  simply being an
ophthalmology driven company to being
owners and operators of multi-specialty
centers.

Third, Healthinventures is a company
operated and run by Dick Hanley. Dick has
seen this company evolve from a company
owned by himself and a few others to a
company that Johnson & Johnson bought
and Dick has subsequently repurchased.
Dick has been a long time contributor to the
surgery center industry, and has done a
great job of putting together a team to
reenergize this company and provide
outstanding services.

Again, these notes regarding Universal,
NovaMed and Healthinventures are not
intended as endorsements but rather as a
source of information.

SURGICAL HOSPITALS

The Medicare Prescription Drug Bill at
Section 507 includes specific legislation
relative to “specialty hospitals”.

1. General Prohibition. The Bill
provides an amendment to the “Stark Act”
(42 U.S.C. 1395nn). There, it adds a
prohibition on the referral by physician
owners of Medicare, Medicaid and
governmental patients to specialty
hospitals. See Section 3 below. The
prohibition should arguably not impact the
ability of a hospital to become Medicare
certified. This point on certification may be
challenged by the Center for Medicare and
Medicaid Services (“CMS”).

2. Exceptions. The legislation
provides an exception for each (a) hospitals
existing as of November 18, 2003 and (b)
hospitals defined as “under development”
as of November 18, 2003. Such hospitals
must comply with certain limitations. Here,
the legislation provides for further
limitations as follows. “(a) the number of
physician investors at any time on or after
such date is no greater than the number of
such investors as of such date; (b) the type
of categories described in subparagraph (A)
cardiac, orthopedic or surgical) at any time
on or after such date is no different than the
type of such categories as of such date; (c)
any increase in the number of beds occurs
only in the facilities on the main campus of
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the hospital and does not exceed 50
percent of the number of beds in the
hospital as of November 18, 2003, or five
beds, whichever is greater; and (d) that
meets such other requirements as the
Secretary may specify.”

3. Specialty Hospital. The definition
of a specialty hospital includes a hospital
which is primarily or exclusively engaged in
the care and treatment of one of the
following categories: (a) patients with a
cardiac condition; (b) patients with an
orthopedic condition; (c) patients receiving
a surgical procedure; and (d) any other
specialized category of services that the
Secretary designates as inconsistent with
the purpose of permitting physician
ownership and investment interests in a
hospital under this section.

Primarily has traditionally been deemed to
mean 50%. Thus, a facility which is more
than 50% engaged in treating patients with
a cardiac, orthopedic condition or in
providing surgical procedures may be
considered a specialty hospital. The
method of measurement whether by
revenues, number of patients treated,
number of bills sent out, or otherwise has
not yet been determined.

4. Under Development. The
legislation defines under development as

meaning that (a) architectural plans have
been completed, (b) funding has been
received, (c) zoning requirements have
been met, and (d) necessary state
approvals have been obtained. It also
includes “any other evidence the Secretary
of Health and Human Services would
determine whether a hospital is under
development as of such date”.

5. Studies. The legislation provides
for two studies to be conducted. First,
MedPac (Medicare Payment Advisory
Commission) is to engage in a study as to
certain economic issues related to surgical
hospitals. Second, the Department of
Health and Human Services is to engage in
a study that tends to look more closely at
referral patterns and whether specialty
hospitals involve inappropriate referral
patterns. The timeframe for the studies is
15 months.

6. Rural Exception. The Act
eliminates the rural exception for specialty

hospitals.

7. CMS Requlations, etc. As of this
date, CMS is not sure it will have time to
issue regulations to define issues raised
under the Act. It may issue a program
memo or similar issuance to help provide
guidance under the Act. CMS does not
currently issue advisory opinions relative to
the Stark Act. In the absence of guidance,
it is possible that individual hospitals will
bring action in federal courts to attempt to
declare that their facility is not a specialty
hospital, that their hospital is currently
“under development” or as to certain other
issues.

8. Timeframe. The moratorium
expires as of May 18, 2005.

Should you have any questions, please call
or email Scott Becker at (312) 750-6016 or
sbecker@mcguirewoods.com.

10" ANNUAL SURGERY CENTER
CONFERENCE

The following are the sponsors for our 10"
Annual ASC Conference. We thank each
one of them for their support.

Gold Sponsors

Symbion Healthcare was founded in 1996
to develop and operate outpatient surgery
centers in partnership with independent
physicians, physician groups, hospitals and
health systems and currently operates 37
centers (including one imaging center) with
two centers under development. Symbion’s
flexible partnership philosophy has led to
relationships with over 500 physician
investors and six health systems resulting
in being the largest privately-held surgery
center company in the country.

Symbion’s approach to surgery center
partnerships ~ echoes  our  corporate
statement — “nobody wins until everybody
wins”. We take pride in our ability to
develop and earn mutual trust and respect
among our partners. We strongly believe
that in order to create a winning formula for
the future, the entire team needs to be fully
aware of the expectations, challenged by
the opportunities, and rewarded for
successes. Contact Michael D. Weaver at
615.234.7912.

Surgery  Consultants of  America,
Inc./Surgery Center Billing, LLC

Services:

?  Feasibility analysis - accurate;
center-specific; formatted for
funding institutions

?  Development - turn-key; equity
and non-equity models

?  Management - full-service; new
and existing centers

Experience:

? Over 100 years experience in
healthcare field with 70 years in
ASC development and
management

?  Proven track record in hospital-
physician, joint-ventured surgery
center development and
management

?  Expertise in operations,
development, finance, marketing,
billing, and management

Caryl Serbin can be reached at
888.453.1144.

For more than 30 years, MarCap
Corporation has provided doctors and
entrepreneurs  with  creative, flexible
financing programs to develop surgery



centers. At MarCap, we offer a consultative
approach, access to decision makers and a
friendly, "How can we help?" customer
experience. Visit www.marcapcorp.com for
more information or contact Ken Seip, Vice
President of sales and marketing, at
312.425.2432.

Silver Sponsors

James G. Parker Insurance is an
integrated  network  of  experienced,
independent insurance agents and brokers.
We share the same values, commitment
and resources. With three generations of
experience and having achieved a position
as one of the top 100 most successful,
privately owned agency groups in the
nation, we are here to serve you. Contact
Jim Freund at 203.733.8818.

The Ambulatory Care group of Cardinal
Health provides a broad range of products
and unique solutions to ambulatory surgical
centers. We can help you boost
productivity, lower supply-related costs and
capture physician-specific or procedure-
specific costs, while providing you with
market-leading products at competitive
prices. With a comprehensive product line
of more than 300,000 medical, surgical,
laboratory equipment and pharmaceutical
products, Cardinal Health is your single-
source supplier for all your health-care
needs. Contact Monika Worlin at
847.689.6482.

CitiCapital, a division of CitiGroup, is the
second largest US-based commercial
finance company with over 25 years of
experience and 30,000 active healthcare
clients. We are a market leader and
preferred  source of financing for
manufacturers, dealers and buyers of
medical equipment. For more information
contact Jeff Fox at 800.897.0156 or visit
www.citicapital.citigroup.com.

Patient EDU, LLC is a leading developer
and marketer of patient education software
programs for healthcare providers. Patient
EDU products aim to enhance
patient/provider communication throughout
the continuum of care. From the waiting
room to the exam room, during pre-op,
post-op and beyond, our programs promote
understanding, consent, compliance and
recovery. Patient EDU, LLC's programs
have been awarded several American
Medical Association's "Freddie Award" for
Excellence in Patient Education, the highest
form of recognition that can be received for
such a program. Patient EDU boasts a
successful record of achieving positive
return on investment saving each client
institution upwards of $100,000 per year.
Visit www.patientedu.com for details or
contact Keith Van De Castle M.D., MBA,
MPH at 434.823.9589.

HR America delivers customized human
resources outsourcing services to surgery
centers. Our specialized expertise allows
surgery center staff to focus on their core
business  while concurrently lowering
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employment related risks.  Additionally,
better benefits can be more cost effectively
provided to employees, to help recruiting
and retention. Visit www.hramerica.net for
details or contact Ryan Stoneburner at
800.837.4787.

MedSource Capital Finance provides
financing for ASCs, Medical Practices and
Surgical Hospitals. MedSource has a
network of over 100 banks and mortgage
companies to provide the best possible
terms. Loans and leases are available on a
non-recourse, partial recourse and full
recourse basis. In addition, MedSource
provides healthcare business and real
estate appraisals through its affiliate
MedSource Appraisal & Advisory Service.
Contact MedSource at 866.211.3800.

Source Medical (www.sourcemed.net) is
the leading provider of outpatient
information solutions, with its AdvantX and
SurgiSource products installed in over
1,200 ambulatory surgery centers. Our
solutions enable healthcare providers to
easily collect information about patients
using the latest technologies, dramatically
reducing paperwork and costs, improving
information accuracy and increasing
efficiency. Contact Elizabeth Shelton at
800.719.1904.

Stryker Corporation develops,
manufactures and markets specialty
surgical and medical products worldwide.
These products include orthopaedic
implants, trauma systems, the bone growth
factor osteogenic protein-1, powered
surgical instruments, endoscopic systems
and patient care and handling equipment.
The company also provides outpatient
rehabilitative health services in the United
States. Stryker executes through 14
product and sales divisions, each of which
drives toward the company's exacting
standards for quality, service and growth.
Contact Lynn Cool at 800.800.4236.

GE HealthCare Financial Services is the
premier provider of capital, financial
solutions and related services for the global
healthcare market, offering a full range of
financing capabilities from equipment
leasing and real estate financing to working
capital lending and vendor programs. Visit
www.GEHealthcare.com for details.
Contact Terry R. Gill at 888.436.2366 or
Mark Whaley at 215.619.8812.

Preferred Capital, Inc. offers a complete
line of financing services to the health care
industry and, in particular, to the ambulatory
surgery center market, both established
businesses and  start-up  ventures.
Management of Preferred has extensive
experience in the healthcare field and a
track record of success. Contact Galil
Mortensen at 800.711.8332 ext. 104.

A dynamic company, Camberley Systems,
Inc. has been providing information
solutions to the healthcare industry since
1985. Our software solution known as
SurgeOn™ is designed specifically for

ASCs to help them manage both the
business and clinical sides of a surgery
center. John Mineck, our new CEO, has
over 20 years of experience in healthcare
software including his position as CEO and
founder of Practice Management Systems
(PMS), which was acquired by Physician
Computer Network (PCN) in 1992. For
more information, please contact Priscilla
Kirby at 800.886.4325 or
www.camberley.com.

ImageFIRST Healthcare Laundry
Specialists specializes in servicing medical
practices and clinics. The service includes
delivery, pick-up, washing and monitoring
usage and managing inventories for
customers. All operations are in full
compliance  with  OSHA  regulations.
Additionally, we recognize the special
requirements associated with servicing
medical offices unobtrusively, professionally
and efficiently. To learn more about
ImageFIRST, please visit our website at
www.myimagefirst.com or contact Mark
Sussman at 800.345.7520.

Medical Products Resource was founded
with the mission of purchasing and reselling
"excess" orthopedic related products to
hospitals. The company has broadened its
product base by offering medical/surgical
products such as leg holders, surgery
aprons, and knee high boots, orthopedic
implants, tourniquet cuffs, power hand
pieces, batteries, foam/gel leg, hip and
table pads, medical/surgical tape, surplus
inventory, surgical instruments and hard to
find items. Email info@m-p-r.com, visit our
website www.m-p-r.com or contact Michael
Holloway at 952.277.1262.

Value Management Group, LLC is a
valuation and financial advisory firm
specializing in the health care industry. We
provide valuations of hospitals, ASCs,
imaging centers, cancer treatment centers,
physician organizations and other ancillary
businesses. We have valued over 200
ambulatory surgery centers over the past
five years for syndications, hospital joint
ventures, acquisitions, divestitures and
litigation. Our group is comprised of 12
professionals with extensive experience in
health care business valuation and
transactions. Contact Greg Koonsman at
214.369.4888.

Other Key Sponsors

Anesthesia Plus, Inc. is your single source
for new and refurbished surgical equipment.
API specializes in refurbished North
American Drager and Ohmeda anesthesia
systems and is recognized as an
Authorized Datex-Ohmeda refurbisher. Our
vast product line includes new Datex-
Ohmeda monitors, new Morgan MEDesign
pain tables, new M.A.C. Medical scrub
sinks and warming cabinets, new Stryker
gurneys and much more. For more
information on our product line or to see the
API refurbishing process visit our web site
at www.anesplus.com or call Matt Sweitzer
at 800.887.8161.



Rowland Companies is a Development
Manger/General Contractor specializing in
Ambulatory Surgery Centers, Surgical
Hospitals, Medical Office Buildings and
other healthcare related facilities throughout
the central and western United States. Visit
our web site at
www.RowlandCompanies.com or contact
Paul Alessio, Director of Business
Development, at 480.477.8339.

HealthCare Appraisers is one of the
nation’s leading valuation firms dedicated to
the healthcare industry. Our exclusive
focus on healthcare projects allows our
team of professionals to fully understand
the unigueness, nuances, and complexities
of healthcare businesses and healthcare
transactions. HealthCare Appraisers
routinely performs valuations of ambulatory
surgery centers, physician practices, and
diagnostic and treatment facilities. In
addition to traditional business valuation
services, HealthCare Appraisers provides
fair market value opinions for a wide variety
of compensation relationships which exist
between healthcare providers and potential
referral sources (e.g., medical directorships,
income guaranty arrangements, on-call
arrangements, etc.) HealthCare
Appraisers’ clientele include healthcare
providers ranging from Fortune 500
companies to solo physician practices
throughout the nation. For additional
information contact Todd J. Mello, Principal,
or Daryl P. Johnson, Principal, at
561.330.3488. On the web, visit us at
www.healthcareappraisers.com.

Natural Surgical Care (“NSC”) acquires,
develops and manages freestanding
ambulatory surgery centers with both
physician and hospital partners. Our
experienced management team combines
excellence with integrity and maintains the
highest standards of surgery center
performance. Our goal is to provide the
best possible service to our physician
partners and their patients. For more
information,  visit our web site at
www.natsurgcare.com or contact Larry C.
Nail, Vice President of Business
Development at 830.755.2350.

Dallas, Texas based United Surgical
Partners International, a leader in
affiliations with not-for-profit healthcare
system partners, operates 30 domestic
facilities through strategic relationships with
13 major not-for-profit healthcare system
partners. In total, the Company owns and
operates 70 surgical facilities in the United
States, Spain and the United Kingdom.
Contact Brett Brodnax at 972.713.3500 or
visit www.unitedsurgical.com.

National Operations Vice President:

A leading, fast-growing ASC development
and management company seeks RN with
MBA (or commensurate background), who
has senior level experience in outpatient
surgery  management. Development
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experience preferred, with knowledge of
Medicare and regulatory standards. This is
a fast-paced, hands-on position requiring
extensive travel. This opportunity offers an
outstanding salary and benefits. Come
grow with us. Email resume in confidence
to: Bfranchetti@ ASCOA.com or fax resume
to B. Franchetti, Ambulatory Surgical
Centers of America at 509.272.5733.

ASC Administrators:

Are you looking for a great opportunity? We
are seeking administrators for upcoming,
multispecialty, start-up ASCs in Texas,
Massachusetts, Michigan, Pennsylvania,
Ohio and Maine. RN with MBA, MHA, or
healthcare management experience
preferred. Managed care negotiation,
billing knowledge, staffing, inventory
management, scheduling, accreditation,
and financial experience are some of the
responsibilities of these positions. Email
resume in confidence to:

Bfranchetti@ ASCOA.com or fax resume to
B. Franchetti, Ambulatory Surgical Centers
of America at 509.272.5733.

Congratulations to Surgery Consultants of
America for opening two new centers in
Florida and Montana. Contact Caryl Serbin
at (239) 482-1777 for more information
regarding Surgery Consultants of America.

OrthoSpot is a unique and growing
orthopedic supply and equipment
distribution company. Bill Schafer, CEO of
OrthoSpot, has done an outstanding job of
growing this young company. Bill can be
reached at 240-453-6260.

Rightfield Solutions has developed a terrific
computer based patient consent program.
The program has been developed for
numerous surgical procedures. Once
installed, initial studies have shown it to
reduce the risk of malpractice claims and it

also fulfills informed consent requirements.
For information regarding this company,
please contact Jordan Dolan at (312) 236-
3650.

A one-year subscription to Becker’s
ASC Review is $60. Mail the
completed form below and your check
made payable to: ASC
Communications, Inc., 150 North
Michigan, Ste. 2500, Chicago, IL
60601, Ofc: 312.750.6016;

Fax: 312.920.6135

NAME
ADDRESS
CITY
PHONE
EMAIL

Visit us at www.BeckersASC.com




